l* Canada Revenue  Agence du revenu
Agency du Canada

CPP/EI Rulings, V3T 5E1

THE OWNERS, STRATA PLAN EPS308
SEQUEL 138

C/O FIRSTSERVICE RESIDENTIAL
700 - 200 GRANVILLE ST
VANCOUVER BC V6C 1S4

Dear Sir or Madam:

Subject: Information requested

anuary 18, 2023

Account Number
15855 7870 RC0001

Reference Number
CE2234 1123 8405

We received your request of January 3, 2023, for a copy of the decision report regarding CE2234 1123 8405.

We are enclosing the relevant document, which may have information removed for confidentiality reasons.

If you have questions about this letter, you can reach me between 9:00 A.M. and 5:00 P.M., Paciﬁc time, at
236-334-9379. If you leave a message, please include your name, telephone number, and the bgst time of day to call you.

We accept collect calls.

Sincerely,
Digitally signed by,

Janine Pham

CPP/EI Rulings Officer

468 TA-03

9755 King George Boulevard
Surrey BC V3T 5E1
Toll-Free: 1-877-396-7711
Fax: 604-658-8777

Enclosure

c.c.. BETHANY C. BROWN
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PROTECTED B

‘Case Information

Case number: CE223411238405 Case type: CPP/EI HRSD
Request from: ServCan-Claim Pending Nature of question: Employment Status
Date received: 2022-12-07 Received by CRA: N/A
Review period(s): 2021-10-10 To 2022-08-18 Legislation: El ]

Payer name: THE OWNERS, STRATA PLAN EPS3084
Language: English

Worker name: GILBERT SCOTT
Language: English

2022-12-28 User ID: SYSTEMS Finalized

REASON FOR REFERRAL (per INS 2216):
The client is stating that the employment is insurable as he consfidered

himself an employee, while the Employer is stating that the clienft worked
under a contract for service and therefore will not issue an ROE.

DOCUMENTS ON FILENET:

- EI Application

- INS2216

- Supplementary Record of Claim (SRGCC)

PAYER INFORMATION:

Legal name: THE OWNERS, STRATA PLAN EPS3084

Op/Trading name: SEQUEL 138

Organization type: Corporation

Business activity: MANAGEMENT & ADMINISTRATION OF THE COMMON FACILITIES ON
BEHALF OF THE COMMON PROPERTY KNOWN AS STRATA PLAN

EPS3084
Prior Rulings: None
Related Cases: None
Appeals: None
Shareholders: None

ACS Diary:
10 Feb 2022 - Non Registrant Unit: No GST/HST registration at thiis time.

TYE 2020-03-31 revenue is under the threshold. No further action gt this
time.
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PROTECTED B
Owners:
- Ian Cook, Council
- Gavin Gilmour, Council
Daniel Letient, Treasurer
Gabriella Milgrom, Council
Mahbod Rankoohy, Council

Authorized reps:
- FirstService Residential BC
Auth. level: LE, VIEW-DO, ALL YEARS, no expiry

# of slips issued: Nogne

WORKER INFORMATION:
Related BNs: i

|

|

Prior Rulings: None
Related Cases: None
Appeals: None
ACS Diary: None
Authorized reps: None

Slips from payer: None

CONTACT PERSON:

Worker: Scott Gilbert at NN

Payer: Payer's author}zed representative and Strata Manager, Miroslav
Babjarcik at 604-935-7954 (referred to as the Strata Manager going forward)

CONTACTS MADE:

2022-12-07 @10:07am

Called payer and after explaining the purpose of my call, he explained that
the worker and payer have legal proceedings in process. He cannot give out
any more information but suggested I contact the payer's lawyer:

Cael Hibbert at 604-260-4824

Address:

Dolden Wallace Folick LLP

18th Floor - 609 Granville St.

Vancouver, B.C. V7Y 1G5

Fax number: 604-689-3777

@10:10am
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Called the worker, no answer and his voice mail inbox was too ful
a message.

@10:15am
Left message for payer's lawyer, Cael Hibbert at 604-260-4824.

2022-12-08
General contact letter sent electronically to worker requesting a
Dec 20, 2022.

@9:37am

Payer's lawyer, Cael Hibbert, contacted me to explain that there

matters before the BC Civil Resolution Tribunal that are related

worker's employment. The payer has received a legal opinion that

was under a contract for services. I explained the process of how
is determined, and that there is a 90-day period to appeal our ru
the worker or payer does not agree. The lawyer indicated that he

the Strata Manager to participate in the ruling because he does n
that the insurance company that hired him will want to bill this

more legal fees. I indicated that I will contact him again if I d
from the payer's strata manager by Dec 14, 2022.

2022-12-12 @10:48am
Worker called and explained that he faxed in another ruling reque

PROTECTED B
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H. He faxed in the CPT1 form on Nov 10, 2022. I advised him t
his other ruling request in order for me to address it as this ru
pertains to his work with Strata Plan EPS3084.

I asked the worker if he had the payer's business number as I can
complete the ruling without information about the other party. Wo
not have BN because he is paid through the payer's property manag
company, FirstService Residential. The worker primarily deals wit
Miroslav Babjarcik, the payer's Strata Manager at 604-935-7954. T
explained that all the property owners are shareholders in payer
but the Strata Board members change year to year. The worker expl
the constantly changing leadership is a part of the reason for th
request.

Worker could not conduct the interview at this time and asked me
him back on Dec 14, 2822 at 3:00pm.

2022-12-14 @12:53pm
Called payer and summarized the conversation I had with the payer
The strata manager indicated that he really did not want to parti
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PROTECTED B
the ruling because it is so much beyond the scope of his regular duties. I
asked for any documents that would support his claim that the worker is not
an employee. He said he has a job description for the worker and copies of
his invoices but he was not comfortable providing this information to the
CRA without permission from the council first. I explained that it would be
in the council's best interest to participate otherwise the ruling will be
based on information solely provided from the worker. I warned him that the
case is time sensitive. The strata manager said he will contact me again
tomorrow after consulting with the strata council.

@3:00pm
Called the worker, no|answer and his voice mail inbox was too full to leave
a message.

@3:30pm
Called the worker, nolanswer and his voice mail inbox was too full to leave
a message.

@4:00pm
Called the worker, no answer and his voice mail inbox was too full to leave
a message.

2022-12-15 @9:05am
Called the worker, no answer and his voice mail inbox was too full to leave
a message.

@10:37am

Payer called to do the interview. He confirmed that he is Miroslav
Babjarcik , the payer's strata manager and authorized representative. He
confirmed the BN and Yhe payer's mailing address is Care of FirstService
Residential at Suite 700 - 20@ Granville St. Vancouver, BC V6C 1S4 as per
CRA systems.

I advised that the information is being collected under the authority of
the Canada Pension Plan and Employment Insurance Act and it will be used to
determine the employment status as well as whether the employment was
insurable and/or pensionable.

I advised that communication takes place on a cellular phone. This entails
increased risks as sensitive information can be intercepted by a third
party. I asked if the strata manager was comfortable with continuing our
conversation on a cell phone and he indicated that he wanted to continue.

FACTS FROM THE PAYER INTERVIEW:
- nature of the business is a strata plan that oversees building operations

2023-01-11 | ] Page 4 / 18
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notice for the worker

2023-01-11

- business runs year-round

- the shareholder of the payer corporation are the property ownen
units at 138 East Hastings St.

- worker has never been an owner

- worker is not related to any owners

PROTECTED B

s for 110

- worker was the only employee (the strata manager is employed byl the
property management company, not by the strata plan)

- payer only hires contractors as needed for things like plumbing, fire
safety, electrical, etc.

- payer did not require the worker to track his hours

- worker determined his own duties, deadlines, and priorities

- worker hired and paid his own helpers, Eg. to help carry plywood panels
or help with cleaning work

- worker had flexibility with his time and could come and go as he pleases,

Eg. he took on similar work at a building about 1@ minutes away

- worker had to invoice the payer monthly for his services in order to be

paid
- worker started providing services for the payer in 2018. He was

originally only a janitor in the building working for the cleaning

contractor at the time named EcoSan. Duties were slowly added to
over time which is how the position grew into building manager

his role

- the building manager role is distinct and separate from being a

cleaner

- worker is expected to do building manager duties personally (hapdling
cash and programming key fobs) but anyone can do the light cleaning duties,

Eg. worker's girl friend sometimes does it for him

- worker came with the building from before strata manager joined, he knew

the worker as a cleaner who was becoming a building manager at th
of another strata member

- worker does not currently provide services for the payer

- worker provided services continuously through the whole review
from Oct 10, 2021 to Aug 18, 2022

- on June 13, 2022 the payer terminated the cleaning contract wit]
- worker was paid for the full month even though his last day was|
2022 as a gesture of good faith

- there is a written contract of employment and its been reviewed
employment lawyer who's legal opinion is that it is a contract fo
- agreement was made in BC

- payer's intent when the agreement was formed was for the worker
self-employed because he set up a business and billed the payer m
his services

- worker is not required to obtain permission from the payer to t
off

- payer determines the worker's duties, deadlines and/or prioriti
strata manager tells worker appointments for plumbers or electric

request

period
h 2 months
Aug 18,

by an
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PROTECTED B
- worker is required to secure prior approval before taking certain
actions, Eg. if he wants to invoice for more hours
- worker has say in how to perform the work but if there was a
disagreement, payer has final say
- payer directs the worker in his work, Eg. sweeping must be done by 9am
M-F
- worker is expected to be on call 24/7 for any building emergencies
- worker is not required to obtain permission from the payer to take time
off
- payer provided and paid for training for the worker to be certified from
the Resident Manager's Training Institute
- worker can refuse work without consequences
- worker was paid a m¢nthly rate of $2,780.80 for cleaning and $1,050.00
for building manager duties
- pay rate and frequency of pay was determined by the payer
- worker paid by cheques addressed to him personally from the property
management company
- worker is required to attend strata council meetings
- worker did not need|to record his hours of work
- worker can accept o+her contracts at the same time and does not need
payer's permission to!do so
- worker has similar émployment at another building close to the payer
- payer cannot exercise disciplinary actions towards the worker but they
have not paid disputed invoices in legal proceedings
- worker did not have any source deductions take off his monthly paycheques
- payer determined the worker's hours are by the payer in the written
agreement
- realistically the worker has a lot of flexibility depending on the needs
of the building
- worker does not receive bonuses, benefits, or vacation pay
- payer pays for paint to cover graffiti and related supplies, power washer
supplies like gas, and tools like vacuums and shovels
- worker pays for gloves, brooms/mops, floor cleaner, sanitizer, and
microfibre towels
- worker purchases equipment personally and gets it reimbursed after he
invoices it back to the payer
- payer pays for all the repair, maintenance, and insurance of the tools
and equipment
- worker is not charged a fee to use equipment.
- worker has to complete the building manager duties personally but anyone
can do the cleaning duties
worker can hire an assistant without the payer's approval
worker bears the cost of paying the helper/assistant
worker has a business number and charges GST
worker is liable for expenses if he cannot perform the work
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2023-01-11

- worker took into account his time and expenses when the pay was
determined

PROTECTED B

- payer reimburses the worker for expenses incurred on the job such as

plywood, paint, batteries, lightbulbs, etc.

- if the worker damaged something at work, either the worker or ppyer would

pay to fix it depending on the circumstances. Eg. when the worken
resident's TV, he bought the resident a new TV but if a tile was
the courtyard, strata pays to fix it

- worker must invoice the payer for his services

worker is free to make decisions that will affect his own profi
there is a guarantee of work and minimum pay for the worker
worker can negotiate the terms of the contract

payer determined the worker's remuneration based on how much he
previously paid while he worked for Ecosan as a cleaner

- worker must get payer's approval to invoice for any duties outs

usual scope of his job or to be paid for additional hours of work|.

- a replacement contractor took over the worker's duties after he)
(Maxim Property Services Ltd.)

I requested the written contract of employment, worker's job desc
copies of invoices from the worker to the payer, and copies of ch
payments made to the worker. The strata manger said he would uplo
immediately after contacting the property management company.

To end the telephone interview, I asked if he had any further que
informed him that a ruling decision letter will be issued shortly

broke a
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explain our decision and what to do if he disagrees (90-day Appeall rights).

I invited him to contact me should he have any questions/concerns
thanked him for his time.

@2:30pm
Called the worker, no answer and his voice mail inbox was too ful
a message.

2022-12-16 @12:15pm
Called the worker and he apologized for missing our schedule inte
time. He confirmed his name, last 3 digits of his SIN, and DOB. T

and

1 to leave

rview
he

worker's mailing [ - s p%f‘ CRA

systems.

I advised that the information is being collected under the autho
the Canada Pension Plan and Employment Insurance Act and it will
determine the employment status as well as whether the employment
insurable and/or pensionable.

rity of
be used to
was
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PROTECTED B
I advised that communication takes place on a cellular phone. This entails
increased risks as sensitive information can be intercepted by a third
party. I asked if the strata manager was comfortable with continuing our
conversation on a cell'phone and he indicated that he wanted to continue.

I asked the worker the same questions as the payer and the worker's answers
were similar to those of the payer except:

FACTS FROM THE WORKER INTERVIEW:

- property owners are all members of the strata that elect a council every
4-5 years so there is revolving door leadership and no continuity in their
policies/politics even though the worker's job should be accountable to and
reflect the will of the strata members

- worker petitioned the strata members to vote for whether he should be
considered an employee or self-employed at the annual general meeting. The
vote was in the worker's favour to be considered an employee and his
employment was ended shortly after that meeting.

- worker started providing his services on March 24, 2020 per the written
agreement

worker is required to obtain permission from the payer to take time off
worker could not take any vacation from his building manager duties
worker is expected to be on call 24/7 for any building emergencies
worker's original intent was to do whatever the payer asked him to do in
order to get the job. He has e-mails that show there was discussion about
being treated as an employee or self-employed contractor.

- worker finished his certification for building manager duties on April
29, 2020 and that's when he realised he should be an employee because of
the job postings on the training website

- payer requested worker to be get WHIMIS training and safety/liability
insurance from WorkSafeBC. Payer was going to pay for half of his insurance
but they ultimately decided not to because it was expensive.

- worker believes he was ultimately fired for the parkade exit ramp
incident when he creatively solved a problem where people get locked in
between doors. Worker believes he saved the payer a lot of money by being
crafty but the payer feels he overstepped their authority.

- worker lived at payer's building until 2020 when he left because he felt
the other residents were bugging him too much during his off-hours

- worker's hours are roughly 6 hours a day from Monday to Friday. He
divides his time with 3 hours of building manager duties and 3 hours of
cleaning.

- worker is not free to make decisions that will affect his own
profit/loss, for example he feels the payer prevented him from taking on
contracts within the building, for example he was not allowed to charge a
resident $50@ to unlock a mailbox or for showing their apartment for sale

- worker cannot refuse work from payer without consequences because they
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could fire him at any time

PROTECTED B

- worker cannot hire an assistant without the payer's approval, Eg. worker

hired resident's teenage son and was told he is not allowed to do
- worker is not liable for expenses if he cannot perform the work
- worker cannot negotiate the terms of the contract because the s
council changes all the time and it depends if leadership likes h

that

trata
im or not

- worker does not maintain an office separate from the payer's plpce of

business

- worker does not have business cards

- worker does not have a separate business account, his paycheque
to him personally

- worker does not advertise his services

I requested the written contract of employment, worker's job desc

copies of invoices from the worker to the payer, and copies of chﬁque

payments made to the worker. The worker added that he had a lot o
documents to support his claim that he was treated like an employ

S are made

ription,

ee. He

indicated that he will upload his timesheets, building signage that

dictates his hours, and e-mail exchanges that show how both parti
this working arrangement when he was originally hired.

To end the telephone interview, I asked if he had any further que|
informed him that a ruling decision letter will be issued shortly,
explain our decision and what to do if he disagrees (99-day Appea
I invited him to contact me should he have any questions/concerns
thanked him for his time.

DISCREPANCIES IDENTIFIED FROM INFORMATION GATHERING:

es came to

stions. I
that will

h rights).

and

- Miroslav

permission to take time off but the worker stated that he was exp
be on call 24/7 for building manager duties which he had to perfo
personally so taking time off was not an option for him.

- Miroslav Babjarcik stated that no training was provided to the
the worker stated that a strata member requested that he get his
certification to be a caretaker from the Resident Manager's Train
Institute (Website: https://rmti.ca/). Once he passed his course,
reimbursed him for the course.

- Miroslav Babjarcik stated that the worker can hire a

Babjarcik stated that the worker was not required to OE

tain
cted to
m

worker but

substitute/helper/assistant and does not need the payer's approv

ing
the payer
but the

worker stated that in the past, the payer has interfered with his| choice of
who to hire such as when he paid a resident's teenage son to help| move

plywood and was asked not to do it again.

- Miroslav Babjarcik stated that the worker is free to make decisfions that
will affect his own profit/loss such as hiring his own helpers. However the
worker stated every time he tried to exercise this ability, the p yer
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PROTECTED B
reprimanded him and interfered with his attempts at charging for side jobs
outside his usual duties such as charging $50 to unlock a mailbox or show
an apartment on sale on behalf of the owner. In order to invoice for
additional hours, the worker had to get the payer's pre-approval.
- Miroslav Babjarcik stated that the worker can negotiate the terms of the
contract but the worker stated that due to revolving door leadership on the
strata board, he was actually always having to negotiate with new leaders
with different policies all the time.

More weight is placed on what the worker provided as the worker was present
at the business locatjon performing work since 2018 which predates when the
strata manager joined the payer in 2020.

DOCUMENTS PROVIDED BY'NORKER:

Received on Dec 15 and Dec 16, 2022:

1) Copies of cheque iIages dated Mar 29, 2022 for $521.00 and Feb 10, 2022
for $7,000.00 from the payer's property management company, First Service
Residential , to the worker personally and not his business. The first
cheque for attending to a flood overnight that the payer had not approved
prior to the worker méking an emergency overnight decision. The second
cheque is an example of equipment that the worker would purchase to use,
but the payer reimbur#ed the worker through an invoice and the payer would
own and maintain the equipment.

2) Notice to Residents dated May 13, 20621 that states the worker's hours
are 8:00am to 5:80pm, Monday to Friday only. Payer determined the worker's
hours of work.

3) Industry news announcement that minimum wage was increased for
caretakers from the Resident Manager's Training Institute (Website:
https://rmti.ca/). This is a training program that the payer paid for and
required the worker t? take in order to keep his employment.

4) E-mail dated Mar 21, 2022 that shows an invoice dispute between the
parties. The worker invoiced the payer for an after hours emergency
response that itemized each task he performed. In response the payer asks
the worker for the total number of hours he worked at a rate of $50 per
hour. The worker included a commentary that the payer would never make this
request from a plumber or restoration company because the payer has no
right to influence the prices set by a contractor.

5) E-mail dated June 7, 2018 that shows how originally, the payer requested
that the worker be considered a self-employed contractor for building
management services. The conditions were; 20 hours per month for $20 per
hour, monthly invoices needed, advance authorization needed for any
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additional hours, and the payer offered to pay for any WorkSafe
requirements. The worker added commentary that he only registered
business as a condition of getting the job from the payer. The wd
required to attend strata meetings. The payer had control over wh
worker could hire to help him. Building manager tasks such as col
cash payments and programming key fobs had to be done personally.
initial discussion about whether the worker should be an employeg
contractor. The worker did not advertise his services elsewhere.
was engaged in another part-time job.

6) Strata Council Meeting minutes from Feb 3, 2026 and Aug 26, 20
show the worker was at the meeting, already performing services fi
payer, asked to take on training, and in the process of making a
description for Building Manager. And that the building manger po
considered one of an employee and not a contractor, and that the
is separate and distinct from building cleaner.

his
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position

7) Email dated May 15, 2018 shows that the payer offered the worker to

either be considered an employee or a contractor that has to invo
paid.

DOCUMENTS PROVIDED BY PAYER:

Received Dec 16 and Dec 20, 2022:

1) Resident Caretaker & Building Manager Contract Agreement made
2020 that states:

- worker had 2 distinctive roles, he was paid $2,700 per month fo
Caretaker duties, and $1,050 per month for Building Manager dutie
“"Contract amount may increase 3% per year"
- worker must be WHIMIS trained and maintain WorkSafe BC coverage
general liability insurance at all times
- worker's hours are 8am to 12pm Monday through Sunday or 4 hours
8am and Spm if Building Manager duties are required during regula
Caretaker hours, Building Manager duties will be performed on an
on-call basis from 8am to 10pm Monday through Sunday. 2 hours per
average.
- during vacation or any time the Caretaker is off, a suitable re
staff member will be provided by Scott Gilbert Co. to perform bas
cleaning duties

- Schedule A are Caretaker duties

- Schedule B are Building Manager duties
- Payer pays for paint to cover graffiti and related supplies, po
supplies like gas, and tools like vacuums and shovels.

- Worker pays for gloves, brooms/mops, floor cleaner, sanitizer,
microfibre towels.

ice to be
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PROTECTED B
2) Invoices from the worker from Sept 2, 2021 to Aug 8, 2022 that show:
- worker invoiced the payer monthly for his cleaning and building manager
services
- worker enforced a 3% per year raise to his own rate of pay
- worker combined being reimbursed for expenses with additional charges for
work that is outside of his scope, Eg. repairing the gate
- officer notes that the worker invoiced a total of $84,184.99, however, he
was only paid $70,800.06 because some of the invoices are in dispute before
the BC Civil Resolution Tribunal (CRT)

Excel sheet named "Scott Gilbert invoice working paper" has been uploaded
to Filenet to show the summary of invoices and ruling officer's notes. Of
22 invoices in the reyiew period, there were 3 disputed charges, 4
reimbursements, and 4[times the worker charged for additional services
outside his usual dutjes like gathering footage for the pollce, pest
control, boarding up windows, etc.

3) First Service Residential Management BC Client Accounting Avid Voucher

- form dated Nov 14, 2022 that shows a cheque was made to the worker for

$1,840.00 for a settlément regarding BC Civil Resolution Tribunal (CRT)
SC-2022-806059.

4) Copies of cheque images from Nov 2, 2021 to Nov 18, 2022 that show all
payments the worker received was made to him as an individual and not to
his company. The payments come from First Service Residential which is the
property management company for the owners of Strata Plan EPS3084.

A summary of the cheques is included on the Excel sheet named "Scott
Gilbert invoice working paper" that has been uploaded to Filenet.

I Finalized

Jan 3, 2022 @1:49pm

Bethany C. Brown at 778-835-9900 is strata council member with the payer.
She called to get a copy of the complete decision ruling report because she
would like to appeal the ruling within 990 days. Sending only the 16-page
report, no documents because they are summarized in the report. A copy of
what is sent including cover letter and 3rd party cover letter will be on
Filenet. Since the payer's mail is normally sent to their property manager,
Bethany asked for a copy to be mailed to Bethany C. Brown unit 509 at 2477
Carolina St. Vancouver, BC V5T 0G8. I called the payer's authorized
representative, Miroslav Babjarcik at 604-935-7954 to verify Bethany's
request because she was not a listed owner under the payer's BN. Miroslav
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2023-01-06

2023-01-06

2023-01-06

2023-01-11

confirmed his ID and vouched that Bethany is who she says she is|
mail date is January 6, 2023.

Correction to previous notepad:

PROTECTED B
Expected

Finalized

Appeal rights are only from 9@ days from the date of the ruling decision

letter. Typo indicated 990 days in error.

FURTHER DISCREPANCIES IDENTIFIED FROM INFORMATION GATHERING:
The worker indicated that the payer determines his duties, deadli
or priorities, for example the worker must make himself available
appointments with plumbers or electricians that are scheduled by
manager. The payer stated that the worker determines his duties,
and/or priorities because he is not directed or supervised in his
has flexibility with his hours. More weight is placed on what the
provided as it was the payer that determined the worker's hours/d
work and the worker's position is subordinate to the strata manag

Finalized

nes, and/

for

the strata
deadlines,
work and

worker

ys of

Pr.

The worker indicated that his pay rate and frequency of pay was d
by the payer, and that the payer determined the worker's remunera
on how much he was previously paid as a cleaner when he worked fo
However the payer stated that the worker took into account his ti
expenses when the pay was determined. More weight is placed on wh
worker provided because he explained in detail how a strata membe
Susan tallied all his previous invoices from Ecosan in order to ¢
a hourly wage for the worker. The strata manager joined the payer
in 2020 while the worker had been performing services since 2018
strata manger could not speak to the details of how the payer det
the worker's hourly wage.

Minor clarifications:
1) Under CONTROL, Distinguishing facts of CFS: The payer did not
the worker to keep record/track of his hours worked.

2) Under OPPORTUNITY FOR PROFIT, Neutral facts are because these
equally support the existence of a contract of service or a contr
services.

Email sent to Trust Exam to advise of adjustment referral.
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Employment Status

2022-12-28 User ID: SYSTEMS Finalized

RATIONALE FOR APPLYING THE TRA:

The employment was offered and accepted in writing in the province of BC,
therefore, the TRA (common-law) is applicable in determining the status of
the worker's employment.

INTENT OF THE PARTIES INVOLVED:

Both the worker and payer's intent was for the worker to be considered an
self-employed worker és evidenced by the contract agreement for Resident
Caretaker & Building Manager signed by all parties on March 24, 2020. They
worker and payer had ¢ommon intent when the agreement was originally
formed.

SEVEN ELEMENTS:

1) Level of Control

Distinguishing Facts of COS:

Payer determines the worker's duties, deadlines and/or priorities, for
example, the worker had to be available to let in plumbers or electricians
but the strata manager makes the appointments. The worker is required to
secure prior approval before taking certain actions, for example he has to
get pre-approval to invoice for more hours or additional services. The
worker has say in how to perform the work but if there was a disagreement,
the payer has final say. Payer directs the worker in his work, for example,
the stoop had to be swept clean by 9am every morning. Worker is expected to
be on call 24/7 for any building emergencies. Worker is required to obtain
permission from the payer to take time off. Payer provided and paid for
training for the worker to be certified from the Resident Manager's
Training Institute. Worker cannot refuse work from payer without
consequences. Worker @as paid a monthly rate of $2,700.00 for cleaning and
$1,050.00 for building manager duties. The pay rate and frequency of pay
was determined by the payer. Worker paid by cheques addressed to him
personally. Worker isjrequired to attend strata council meetings.

Distinguishing facts of CFS:

Worker did not need to record his hours of work. Worker can accept other
contracts at the same time and does not need payer's permission to do so.
Worker has similar employment at another building close to the payer. Payer
cannot exercise disciplinary actions towards the worker but they have not
paid disputed invoices in legal proceedings. Worker did not have any source
deductions take off his monthly paycheques.
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Neutral facts:

Worker's hours are determined by the payer in the written agreem
however, in practice the worker has a lot of flexibility dependi
needs of the building. Worker does not receive bonuses, benefits
vacation pay.

@

|

This fact equally supports the existence of a contract of service
contract for services.

-

This element supports a COS.

2) Tools and Equipment

Distinguishing Facts of COS:
Payer pays for paint to cover graffiti and related supplies, powse
supplies like gas, and tools like vacuums and shovels. Worker pun
equipment personally and gets it reimbursed after he invoices it
the payer. Payer pays for all the repair, maintenance, and insur

tools and equipment. Worker is not charged a fee to use equipment.

Distinguishing facts of CFS:
Worker pays for gloves, brooms/mops, floor cleaner, sanitizer, an
microfibre towels.

Neutral facts:
None

This element is inconclusive.

3) Subcontracting Work / Hiring Assistants
Distinguishing Facts of COS:

The worker has to complete the building manager duties personally
anyone can do the cleaning duties. Worker cannot hire an assistan
the payer's approval.

Distinguishing facts of CFS:
Worker would bear the cost of paying the helper/assistant.

Neutral facts:
None

This element supports a COS.

4) Degree of Financial Risk
Distinguishing Facts of COS:
Worker does not have a business presence or business expenses per

4
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PROTECTED B
the running of a business because he does not advertise his services.

Distinguishing facts of CFS:
Worker is liable for expenses if he cannot perform the work. Worker took
into account his time and expenses when the pay was determined.

Neutral facts:

Payer reimburses the worker for expenses incurred on the job such as
plywood, paint, batteries, lightbulbs, etc. If the worker damaged something
at work, either the worker or payer would pay to fix it depending on the
circumstances. ;

This fact equally supgorts the existence of a contract of service or a
contract for services.

“This element is inconclusive.

5) Degree of Responsibility for Investment and Management

Distinguishing Facts of COS:

Worker does not have any capital investments in the payer's business.
Worker does not maintain an office separate from the payer's place of
business. Worker does not have business cards. Payer requested the worker
get Worksafe BC coverage and the payer was willing to pay for 50% of it as
well. Worker does not have a separate business account, his paycheques are
made to him personally. Worker does not advertise his services.

Distinguishing facts of CFS:
None

Neutral facts:

Worker has a business;number and must invoice the payer for his services
because these were copditions of employment as set out by the payer. These
facts are neutralized due to the position of the worker doing whatever his
employers ask of him in order to secure employment.

This element supportsfa Cos.

6) Worker's Opportunity for Profit

Distinguishing Facts of COS:

Worker is not free to make decisions that will affect his own profit/loss.
There is a guarantee of work for the worker. There is a guarantee of
minimum pay for the worker. Worker cannot negotiate the terms of the
contract. Payer determined the worker's remuneration based on how much he
was previously paid while he worked for Ecosan as a cleaner. Worker must
get payer's approval to invoice for any duties outside the usual scope of
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Degcision
2022-12-28 User ID: SYSTEMS
Employment period: 2021-10-10 To  2022-08-18
Status: 01 - Contract of Service
Status change: Yes
2023-01-11 .

his job or to be paid for additional hours of work.

Distinguishing facts of CFS:
None

Neutral facts:

PROTECTED B

The employment relationship ended August 18, 2022. Payer and worker shared

responsibility for liabilities resulting from the employment cont
because the payer requested the worker get WorkSafe BC coverage,
the payer was willing to pay for half of it.

This element supports a COS.

7) Other Relevant Factors
Distinguishing Facts of COS:
None

Distinguishing facts of CFS:
There is a written agreement signed and dated March 24, 2020 that
worker and payer's original intent was for the worker to be consi
self-employed contractor. Payer replaced the worker with a contra
he left.

Neutral facts:
None

This element supports a CFS.

COLLECTIVE WEIGHING OF THE ELEMENTS:

ract
however

show the
dered a
rtor after

After reviewing and assessing all of the seven elements of the TRA as a

whole, it is determined that the worker was employed under a COS

status is not consistent with the common intention of the parties|

As a result, the worker was employed in insurable employment purs
5(1)(a) of the EIA and pensionable employment pursuant to 6(1)(a)
CPP.
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Covered:
Earnings:
Insurable hours:

Interviewed worker:
Interviewed pavyer:
Field call:

Details: - Reply to

PROTECTED B
Yes Applicable provision: 5(1)a A-COS
Applicable provision:
Applicable provision:

Yes Worker intent: 02 - Contract for Service
Yes Payer intent: 02 - Contract for Service
No Change in Insurability: Y

requestor sent via RADS

- Email sent to Admin to advise Serv Canada of the ruling decision

- Decision

2023-01-11

letters sent in ECO; anticipated mail out date Dec 29, 2022
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